The synodial practices of the Council of Constance (1414 Constance ( -1418 : Between symbol and trace
Sebastián Provvidente 1
The decree Haec Sancta approved by the Council of Constance at its 5 th Session (6 th April 1415) helped the Council fathers to put an end to the scandalous schism which since 1378 had divided the Latin Church between rival lines of claimants to the papal office. It did so by claiming and exercising an authority superior to that of the Pope in certain circumstances. However, the interpretation of this decree has been a source of disagreement between historians, theologians and canonists. It is not our intention to propose in this presentation a new interpretation, but only to point out that since the Vatican I Council the origin of these divergent perspectives has usually been rooted in a priori theological or canonical attitudes or criteria. We think that the proper interpretation of this text can only be made through a careful reconstruction of the immediate context in which the decree was conceived. Finally, at the end of this presentation we will try to suggest that the judicial practices (trials and depositions) at the Council of Constance, though usually disregarded, are a very helpful element to reconstruct the true meaning of the decree Haec Sancta.
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When John XXIII, the Pope who had convoked the Council of Constance, realized that he could not manipulate it through the numerical majority of Italian religious leaders, he decided to leave the assembly and escaped to Schaffhausen where he started to work for the dissolution of the assembly. The response to this event was the approval of the Haec sancta. The decree tried to answer the following questions: was it possible to celebrate a Council without the papal support or even against his will? If it was possible, what was the origin of the conciliar authority? During the 3 rd session celebrated on 26 th March of 1415 the Council decided to fight against any intention of dissolution and restated its decision of resolving the issues of causa unionis, fidei et reformationis 1 . The next session took place three days later and the cardinal Francesco Zabarella was in charge of reading a text that had been written with the scope of justifying the conciliar authority. However, when the cardinal Zabarella proceeded to do it, he omitted an important fragment affirming the power of the Council to enact without papal support the reform in capite et membris 2 . After some new negotiations, the sentence was finally included in the decree approved at the 5 th session affirming that the Council held its power immediately from Christ 3 . From this moment onwards the text of the decree has been a major object of controversy 4 (For the text of the Haec sancta see Appendix).
3
As we mentioned before, our first aim here will be to show how theological and canonical criteria influenced and conditioned the hermeneutical activities since the times of the Vatican I (1870). The affirmation of papal infallibility and primacy proclaimed by the Vatican Council I turned the Council of Constance and in particular the text of the Haec sancta into a highly conflictive issue that should be forgotten instead of studied 5 . During this period the historiography credited the old and polemical idea of Juan of Torquemada according to which the origin of conciliar thought should be searched in the heretical teaching of William of Ockham and Marsilius of Padua 6 . Thus, the text of the Haec sancta was bluntly brushed aside from the catholic tradition. Even such a perceptive and skilled historian as J. Hefele who had been working on his monumental Conciliengeschicte, fell victim of this intellectual climate and affirmed that the question of the decree should be solved on canonical terms 7 . Nevertheless, in the work of some of the most important scholars of medieval political thought, as for example, O. Gierke, F. Bliemetzrieder, H.-X. Arquillière and W. Ullmann we feel a great unrest about the supposedly heretical origins of conciliar thought. In fact, most of them started to suggest that its real source might be searched in the corpus of canonical texts regulating the life of ecclesiastical corporations during the XII and XIII centuries. However, none of them made a systematical study about this corpus 8 .
4
Although the decree Pastor aeternus approved by the Vatican Council I had created a context particularly opposed to conciliar studies, during this period the specialized historiography started to increase the conciliar collections of sources of J. D. Mansi and H. Van der Hardt. Few years after the Vatican Council I, H. Finke started the publication of the Acta Concilii Constantiensis 9 .
5
Anyway, conciliar thought continued to be considered as something essentially alien to the catholic tradition. F. Oakley has studied how these theological criteria distorted the historical vision of the conciliar tradition since most of the instrumenta, theological Dictionaries and Catholic Encyclopedias tended to create a vacuum memoriae between the Council of Vienne (1311-1312) and the Council of Florence (1439 Florence ( -1445 10 . In the same sense, the publication of the Codex Iuris Canonicis affirmed without restrictions on its canon 1556 the principle of the Prima Sedes a nemine iudicatur
11
. Even as late as 1947, Angelo Mercati, the Prefect of the Vatican Library published a list of popes in which against all historical criteria the popes of the Pisan line were considered as anti-popes while the Roman ones were considered legitimate 12 .
6
The publication of B. Tierney's Foundations of Conciliar Theory was a serious blow for this hermeneutical paradigm that had been operating since the times of the Vatican Council I. In his study, B. Tierney proved what had been suggested previously: the real source of conciliar thought should be searched inside the catholic tradition. The sources of these ideas were on the one hand, the body of canonical texts interpretating the structure of the Universal Church in terms of ecclesiastical corporations and on the other hand, those glosses of the Decretum commenting the case of an heretical pope 13 . . In fact, a similar interpretation had already been suggested by J. Hollensteiner some years before 21 . However, the first problem of the Notstandigtheorie was the following: if the Haec sancta was only an emergency measure, how would they explain the meaning of the sentence cuiscumque alterius concilii generalis legitime congregati? 9 W. Brandmüller's restricted interpretation affirmed that the council fathers were alluding through these words merely to the possible need of another council to put an end to the schism 22 . Therefore, they had used the term alterius instead of alii. Nevertheless, as it has been suggested by F. Oakley, W. Brandmüller's interpretation tended to reduce the importance of the term cuiscumque
23
.
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Anyway, we think that the main problem of the Notstandigtheorie is related to the reconstruction of the immediate context in which the decree was approved. In Brandmüller's interpretation the existence of three lines of doubtful claimants to the papal offices created a situation of a de iure quasi-vacancy. Therefore, the popes had been ipso facto (by their own heretical act) deposed without a public process 24 . . One of the most important premises of the Notstanditheorie is to affirm that the need of a deposition trial would imply to accept the fact that the council fathers would have followed a 'radical' conciliarism. In fact, the council fathers were far from affirming a 'radical' conciliariar superiority as later expressed by de Basel Council. However, we think that the fact of affirming the need of deposition process should be understood as a conservative strategy whose aim was to emphasize and strengthen the position of the Council as the most important hierarchical instance in charge of setting the limits of orthodoxy in a context of extreme institutional weakness.
14 At the same time, we think that the need of a process of deposition in the case of and heretical pope should be understood in relation to the rest of the causae fidei, mainly the inquisitorial processes against J. Wyclif and J. Hus and the condemnation of the thesis of J. Petit. The council fathers were aware of the potential risks that would follow, if the theory of the ipso facto deposition was projected to the rest of the ecclesiastical hierarchy and to the secular politeia. In their view this risk appeared with certain evidence in the teaching of J. Wyclif and J. Hus who with differences between them affirmed that a priest in mortal sin ipso facto would have lost his authority to administrate valid sacraments At this point it is important to remember that between the end of the XIVth century and the beginning of the XVth century there had been a revival of some 'neodonatist' thesis affirming that the sinful state of a priest in possession of an ecclesiastical office affected the validity of his acts. On the one hand, these ideas weakened the entire hierarchical and sacramental structure of the Church while on the other hand, they left the door open for secular intervention of the princes when the priests did not fulfill their evangelical duties. The ipso facto deposition theory implied the recovery of another canonical principle affirming that the Pope could be deposed without a process because his own heretical act had turned him minor quolibet catholico. This principle which had been of great importance for William of Ockham in his fight against the papacy in the XIVth century, became during the Council of Constance a principle that due to its anarchical implications, should be expressly rejected and avoided 33 . In a similar fashion, the teaching of J. Petit about tyrannicide stating that a tyrannical prince could be deposed or killed without a due public process was a potential risk that would follow from the ipso facto theory. To counteract this risk once again J. Gerson in his De auferibilitate Papae felt compelled to state clearly that it was not possible for a subject to act against his ruler without a proper declaratione iudiciaria 34 . The council fathers in Constance had to face the difficult situation of deposing an heretical pope and at the same time reconstructing the bonds of obedience from below. Therefore, the inquisitorial processes appeared as well fitted instance to do this.
15 Concluding this presentation, we can suggest from a methodological point of view that the synodial practices (symbolical, liturgical and also judicial) carried with them the traces of the intense ecclesiological debates that had taken place within the Council of Constance. If the study of the symbolical and liturgical practices has shed great results, the study of the judicial practices has not yet fully exploited all its potentialities since the inquisitorial processes have been studied exclusively from a theological point of view 35 . If we study the judicial practices with one eye on the ecclesiological debates, this would give us a twofold advantage. On one side, we could understand better the harsh and violent response of the Constance in the causae fidei, while on the other side we could trace some indices that would allow us to discover how did the council fathers understand the conciliar authority they had affirmed in the text of the Haec sancta. Sometimes it is in the field of the practice that the actors reveal some essential trends. 
26.
One of the most important glosses on this issue was that of Hugucio of Pisa. It was one of the first serious attempts to discuss the problem of an heretical pope. He might be deposed because his behaviour would harm the whole Church : « … si papa esset hereticus non sibi soli noceret sed toti mundo, praesertim quia simplices et idiote facile sequerentur illam heresim cum crederent non esse heresim. » The reasoning is clear; if the Pope was heretical, the simple fideles would tend to follow his position without knowing the heresy manifested and this would be particularly harmful to the whole Church. Hitherto Hugucio's gloss seemed to follow the text of the Decretum.
Nevertheless, the innovation of Hugucio's text consisted in incorporating a series of crimes beyond heresy which were particularly harmful to the Church since they were committed by the Pope. These were crimes that due to their public and manifest character would damage the statum ecclesiae. 31. J. GERSON, An liceat in P. GLORIEUX, Oeuvres complètes, Tournai, 1960-1963, 6, 286 and DU PIN, Opera omnia, Amberes, 1706, II, 305CD : « …non est verum quod papa eo facto quod cadit in haeresim praesertim latentem, sit depositus a papatu, sicut non est verum de aliis episcopis; peccatum haeresis, licet reddat unum praelatum dignum depositione, iuncta pertinacia, non tamen reddit eum depositum eo facto, sed requiritur humana dispositio ». Cf 
